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SUMMARY

The Commission’s Further Notice of Proposed Rulengak’Proposal’) should be
rejected. It is inconsistent with the Cable Aghe Cable Act’s legislative history, case law,
Commission precedent, and market realities. It @aldo harm consumers by making them pay
for the same service twice.

Since adoption of the Cable Act in 1984 — and liermore than 30 subsequent years —
Congress, the Commission, the courts, local framafpiauthorities, cable operators, and this
agency have uniformly recognized a clear distimchetween franchise requirements that set out
the operator’s obligations to its system and sesyiand franchise fees — the rent paid for use of
the rights of way to provide cable services. 184,9Congress adopted a system of dual
regulation, under which localities would be ableetsure that franchise obligations were tailored
to meet the needs and interests of their community.

The Commission’s most recent effort to interpret skatutory provision under
consideration here — Section 621 of the Cable Comnmrations Policy Act of 1984, as amended
(“Cable Act”) — was soundly rejected by a recentisien of the U.S. Court of Appeals for the
Sixth Circuit inMontgomery County v. FC@63 F.3d 485 (6th Cir. 2017). The new effort,
however, suffers from flaws even more profound ttierse already rejected in court.

As now interpreted by the agency, the carefullyabaéd design of the Cable Act, which
includes a specific renewal provision designednsuee that a renewal proposal would satisfy

the needs and interests of the community, woultalldown to this: Localities can require

! As used in these Comments, the “Cable Act” refiettie Cable Communications Policy Act of
1984, Pub. L, No. 98-549, as amended by the CadlleviBion Consumer Protection and
Competition Act of 1992 and the Telecommunicatiénos



franchises. They can require franchise fees. Theyimpose build-out requirements of some
sort. If they want anything else, the locality mpay fair market value for it..

The Commission’s proposals ignore the historicaltert of cable regulation and the
structure and function of the Cable Act. By reipteting one phrase, “unreasonably refusig,”
fundamentally alters the structure and meaning@#ct. The proposed findings in the FNPRM
take an approach to statutory interpretation teqtires the agency to find “elephants in a
mousehole?® Such an approach to statutory interpretation lasady been rejected by the
Supreme Court.

Most damning of all, the Commission’s proposaldat® the plain language of the statute
which authorizes Local Franchise Authorities (LFAs)oth collect franchise fees and to
impose franchise requirements on cable operatarachieve the proposed result, the
Commission must torture the statute’s definitiorirahchise fee beyond recognition and ignore
the Sixth Circuit’s findings.

Years of Commission rulings have distinguisheddhase fees from cable franchise
obligations and have long recognized the jurisdicbf LFAS, which is now in jeopardy. The
Commission neither acknowledges nor distinguistsegrevious rulings from the current
proposals.

The Commission’s proposals are so inconsistent thigrstatute that the Commission
must resort to novel distinctions without basi¢aict, or law, in order to save itself from the most

extreme implications of these interpretations. &a@ample, the logical import of the

2 The Commission begins its analysis, and justificeof its actions, by Congress’ revision of
Section 621(a)(1) in 1992 to provide that “[a] fthrsing...may not unreasonably refuse to
award an additional competitive franchiséemphasis in original) FNPRM at 2.

3 “Congress ... does not alter the fundamental detéidsregulatory scheme in vague terms or

ancillary provisions—it does not, one might saglehelephants in mouseholegvhitman v.
American Trucking531 U.S. 457, 468 (2001).



Commission’s proposals would be to require localegpments to pay even for a cable
operator’s build out costs. Instead, the Commisfadricates a counter-factual and unworkable
distinction between franchise obligations that miggsult in profit to a cable operator, and those
that would not, in order to avoid taxpayer fundaflle build-out. But neither facts nor law nor
policy support this interpretation.

The Commission’s proposals would alde,factg eliminate whole sections of the Cable
Act because many, many local governments, botle langl small, would either lose all franchise
fees or lose all the benefits of cable franchidegabons designed to meet the needs of their
communities, including PEG channels, I-Nets, amdise to schools, libraries, and government
buildings.

Other elements of the FNPRM are no more defentilale the proposed franchise fee
offset. The Commission incorrectly attempts taitlilmcal government authority to the
regulation of cable services over a cable systeatal governments possess authority as LFAs
under Title VI of the Act beyond cable services alsb possess police power authority beyond
the Cable Act altogether. The Commission’s legallysis comparing Title Il and Title VI
ignores the differences between common carriercabée regulation, draws incorrect
conclusions, and readopts the same policies rejditehe Sixth Circuit iMontgomery County

Finally, the Commission seeks comment on whethapfuy these problematic
interpretations to cable franchises in statesdbapted state-level franchising. While the
Commission’s existing interpretations are a pabfofi locally granted franchises, they are
especially troublesome when the franchise is maaday state law. State franchises, crafted by
industry, were often adopted in the name of ftihg competitive entry into cable services, but

often use terms that are broader to those in theQsct, such a granting franchises to video



service providers, not just cable operators. Inmgpthe Commission’s existing interpretations
would void the existing state trade-offs and pealdies in an impossible position. Moreover,
without a more sound factual understanding of dtatechises, the Commission’s proposals are
SO vague as to require, at a minimum, a furthecadb explain what the application of these

policies would mean for state-level franchises.
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INTRODUCTION

The Commission’s Further Notice of Proposed Rulengak’Proposal’) should be
rejected. It is inconsistent with the Cable Aghe Cable Act’s legislative history, case law,
Commission precedent, and market realities. It @a@algo harm consumers by making them pay
for the same service twice. Anne Arundel CountyrWénd; the City of Atlanta, Georgia; the
City of Bellevue, Washington; Bloomfield TownshMjchigan; the City of Brookhaven,
Georgia; the City of Boston, Massachusetts; thg @fitCollege Park, Maryland; the City of
Dallas, Texas; the City of Dubuque, lowa; the Destof Columbia; the City of Fontana,
California; the City of Greenbelt, Maryland; Howatdunty, Maryland; the City of Kirkland,
Washington; the City of Laredo, Texas; Los Angd&lesinty, California; the City of Los
Angeles, California; the City of Lincoln, Nebrashderidian Township, Michigan; the Michigan
Chapter of the National Association of Telecommatans Officers & Advisors; the Michigan
Coalition to Protect Public Rights-Of-Way; the Migan Municipal League; the Michigan
Township Association; Montgomery County, Marylait, Hood Cable Regulatory
Commission; the City of Ontario California; the ¥df Plano, Texas; the City of Portland,
Oregon; the Ramsey/Washington Counties Suburbale Cadmmunications Commission Il; the
City of Rye, New York; the City of San Jacinto, i&hia; the Sacramento Metropolitan Cable
Television Commission; the Village of ScarsdalewNéork; the Texas Coalition of Cities For
Utility Issues; and the Texas Municipal League utigeeCommission to find:

» that franchise requirements that do not involvéngasyments do not count against

the franchise fee;

* As used in these Comments, the “Cable Act” refietthe Cable Communications Policy Act of
1984, Pub. L, No. 98-549, as amended by the CadlkviBion Consumer Protection and
Competition Act of 1992 and the Telecommunicatiénos



» that the Cable Act does give localities full auftyoto regulate cable systems
regardless of the services that may be providedttreen, and authority to regulate
non-cable services as provided in the Cable Ad (dherwise, as is provided by
state law;

» that the Cable Act does not prohibit localitiesnrocharging fees for use of the rights
of way for the provision of non-cable servicegefrmitted under State law (that
authority would not derive from Title VI); and

» to reaffirm that there are sufficient distinctidmestween state franchise regimes and
traditional Title VI cable franchising that the Hirigs in this docket do not apply.

Since 1984 — for more than 30 years — the courtsy franchising authorities, cable

operators, and this agency have uniformly recoghé&elear distinction between franchise
requirements that set out the operator’s obligatieith respect to its system and services, and
franchise fees — the rent paid for use of the sigiitway to provide cable services. In 1984,
Congress adopted a system of dual regulation, umbieh localities would be able to ensure

that franchise obligations were tailored to meetritbeds and interest of the community. As now
interpreted by the agency, the carefully balancesighh of the Cable Act, which includes a
specific renewal provision designed to ensuredha&newal proposal would satisfy the needs
and interests of the community, would all boil doterthis: Localities can require franchises.
They can require franchise fees. They can impasgd-but requirements of some sort. If they

want anything else, the locality must pay fair nedrkalue for it.

® Further Notice of Proposed Rulemakihmplementation of Section 621(a)(1) of the Cable
Communications Policy Act of 1984 as Amended b #ide Television Consumer Protection
and Competition Act of 199®1B Docket No. 05-311, FCC 18-131 (rel. Sep. 258
(“FNPRM").



Describing the regulatory scheme is enough to sidbat the Commission’s
interpretation makes very little sense. If locastwere required to pay fair market value to
obtain cable-related franchise benefits, it is hartnagine what purpose is served by the law —
presumably, in an open market, operators would & than happy to provide services and
facilities at fair market value. Asking localities determine whether a proposal is reasonable in
light of the “cost thereof” makes little sensehiétcost is to be paid out of the pocket of the
franchising authority. The Commission essentiadigdopts its positions that were rejected by the
Sixth Circuit without an analysis that supportd tiesult given the text and structure of the Cable
Act.®

The Commission seeks comments on three issu¢sntdttively concludes that local
governments must offset the cost of any “in-kindinchise obligatiohby a commensurate
reduction in a local franchise fee and subjech&ostatutory five percent cap on franchise fees.
This proposal is inconsistent with the history able regulation, the overall structure of the
Cable Act, and with specific statutory provisionsis inconsistent with the Commission’s own
precedent. It would, in practice, deny many commmsibasic communications infrastructure
that benefits education, public safety, and consamgall kind. If implemented, local
governments around the country would be forceddkerdifficult decisions about reductions in
service (i.e., coverage of governmental meetingsynounity media, and broadband to schools)
or increases in local revenue sources in ordensare their communities can compete in the

21st century.

® Montgomery County v. FC@63 F.3d 485 (6th Cir. 2017).

’ At the outset, and as explained in more detdilajrit is important to note that franchise
obligations are not “in-kind contributions” as tBemmission labels them—franchise
obligations are regulatory (or contractual) obligas or requirements and will be described as
such herein.



Second, the Commission tentatively concludes tiellgovernments may not use Title
VI authority to regulate services other than ca@evices, and appears to suggest that localities
may not use independent authority under statedang@dulate non-cable services or facilities, or
to charge rents for use of the rights of way tovjate those services. This effectively denies
local governments police power authority and sogarauthority delegated by the State unless
the Cable Act grants it—a result already rejectgthle Sixth Circuit inMontgomery County
and inconsistent with the decision of the FifthaQit in City of Dallas v. FCC

Third, the Commission unwisely seeks to expandetladready faulty interpretations to
states that have taken affirmative steps to promotitional competitors in cable markets. Such
an attempt would upend legislative choices thaevdarsigned (often by the industry) to expedite
new entrants into cable markets, and fails to reizegsome important statutory distinctions

drawn between cable franchising and video servexechising as implemented in many states.

FRANCHISE OBLIGATIONS ARE NOT FRANCHISE FEES

The Commission’s core proposal in the FNPRM isttedt cable-related, in-kind
contributions required by LFAs from cable operatmssa condition or requirement of a franchise
agreement as ‘franchise fees’ subject to the statdive percent franchise fee cap set forth in
Section 622 of the Act”This proposal is inconsistent with the plain laage of the statute, as
laid out in detail in Sections I.B. In order tosbeinderstand the statute it is helpful, first, to

understand the context in which it was adopted.

8 City of Dallas, Tex. v. FCC165 F.3d 341, 345 (5th Cir. 1999).
° FNPRM at 1 16.



A. Concluding that Cable Franchise Obligations are Frachise Fees Subject to
the Cap and Offset Fees Owed is Inconsistent witté History of Cable
Regulation.

The proposal is devoid of historical context antew viewed in the context of the 1984
Cable Act and the 1992 Act which amended it, thevél in the Commission’s reasoning become
starkly apparent. The Commission ignores the hesgdatutory and common law backdrop of
cable regulation at the time the provisions in ¢joeswvere adopted by Congress and further
ignores this Commission’s consideration of Sec@@mh starting in 2006. As such, the
Commission’s effort to reinterpret the Cable Ad¢Esms in recent years with no reference to the
understanding of Congress when it adopted the gionsg in question in the 1980s and 1990s is a

fundamental error in the Commission’s proposals.

1. The History of Local Franchise Regulation Before @able Act

The provisions of the 1984 Cable Act were adoptid an acknowledgement that local
franchising authority existed before the Cable wat adopted. Local government regulation of
cable systems began long before the CommissioeMealiit had the authority to regulate cable
televisiort® and draws its source independent from federalfabocal governments, and later
local franchise authorities (“LFAS”), have been @&ging rights-of-way, charging franchise fees
and requiring cable operators to undertake speadfions — such as the setting aside of cable
access capacity or PEG channels and the creatiostdtitional networks, (I-Nets) — as part of
receiving permission to use the local propertyalale franchise, since the earliest days of cable

television?

19 City of Dallas 165 F.3d at 345.
1 City of Dallas,165 F.3d at 348 (citing H.R. Rep. No. 98-934, a{11384).)
12 FCC v. Midwest Video Corp440 U.S. 689 (1979).



Prior to the 1970s, the Federal Communication Casimn did not believe it had any
authority over cable television at all. Once d dssert jurisdiction, it was only because that
authority was “reasonably ancillary” to the perfamse of the Commission’s responsibilities for
broadcast televisiolf Even so, as the Commission began to address saliees, it developed
a system of “deliberately structured dualism,” whprotected local and state interests in cable
subject to certain federal constraifits‘Within this binary regulatory regime, ‘state local
government issued franchises while the Commisstencesed exclusive authority over all
operational aspects of cable communication>. The Commission recognized as fundamental
the dual jurisdiction between state and federdi@uties and the necessity of local government
involvement in both meeting community needs and alanaging the rights of wd$. And
while the Commission adopted certain franchisedstads, it did not control state or local
property. It regulated the operator. A cable omeratth a local franchise had to apply to the
Commission for a certificate to carry broadcashalg, and the Commission would only issue
the certificate if the operator’s franchise complieith Commission standards.

Most relevant to this docket, when the Commissimst began to extensively regulate

cable television isimultaneouslymposed obligations on cable operators to proRE&

13 United States v. SW. Cable.C892 U.S. 157, 162-67 (1968).

14 Capital Cities v. Crisp467 U.S. 691, 702 (1984%ity of Dallas 165 F.3d at 352;
Implementation of Section 302 of the Communicathets Open Video Systeni$)ird Report
and Order, 11 FCC Rcd 20227 (199%9¢ als®lliance for Community Media v. FCG29 f.3D
763, 767 (6th Cir. 2008) (quotir@able Television Report and Ord&6 F.C.C. 2d 143, on
reconsideration, 36 F.C.C. 2d 326 (1972), aff'd. sadm.American Civil Liberties Union v.
FCC, 523 F.2d 1344 (9th Cir. 1975)).

15 Alliance, 529 F.3d at 767 (quotirgational Cable Television Ass’n v. FC83 F.3d 66, 68-69
(D.C. Cir. 1994)).

% In the Matter of Amendment of Part, 6 F.C.C. 2d 141 at { 177-185 (1972) (“Cable
Television R&QO").

17 cable Television R&O|Y 178-79.



channels and other similar obligatidhiand also authorized a three to five percent frsech
fee">—never claiming that the provisions of the chanmelst offset the former. At the same
time, it also imposed its own regulatory fee onleatperators®

By the end of the 1970s, the Commission had elitathahany of its franchise
standardS and the Supreme Courtliidwest Videauled that the Commission had no authority
to establish PEG channel requirements. Furthex Commission’s regulation of cable had to
be ancillary to its authority over common carriarmsl broadcastéf.

From that time until 1984, the substance of fragesiwas set at the local level, and
localities could require PEG channels, but a debdaise as to the appropriate level and
treatment of franchise fees, and certain francbigations — particularly those that were

viewed as unrelated to the cable. That debatesetied by Congress.

2. The 1984 and 1992 Cable Acts

In 1984, Congress adopted the Cable CommunicaBotisy Act of 198422 which
explicitly affirmed local government’s franchisiagithority and reserved franchising authority
primarily to states and localitiés. The Cable Act “balance[d] two conflicting goals:

preserv[ing] the critical role of municipal goverants in the franchise process . . . while

181d. at 19 121-24.

19 Cable Television R&Q@t 1 185-86. After further consideration, in &kRTECdecision, the
Commission authorized localities to charge a 5%dnése fee, but only if 40% of that fee (2%
of the operator’s gross) were devoted to cablgedlaurposes, including the support of PEG
channels.

21d. at 7 186.
2L H.R. Rep. No. 98-934 (1984gprinted in1984 U.S.C.C.A.N. 4655, 4660.
22 ECC v. Midwest Video Corp440 U.S. 689 (1979).

23 Cable Communications Policy Act of 1984, Pub. b. B8-549, 98 Stat. 2779, § 621 (1984)
("1984 Cable Act”).

2447 U.S.C. § 541.



affirming the Commission’s exclusive jurisdictiomey cable service, and overall facilities which
relate to such service?® Congress explained that “city officials have biest understanding of
local communications needs and can require caldeatqrs to tailor the cable system to meet
those needs?®

Section 621 of the Cable Act, the key provisiothis proceeding, mandates receipt of a
local franchise prior to offering cable servicesl aathorizes LFAs to award franchises pursuant
to its terms>’ By reserving this task to LFAs, Congress in tB84LAct effectively “preserve[d]
the role of municipalities in cable regulatiof.”

The Cable Act provided for shared responsibilitydeveloping some standards. The
Commission was directed to develop minimum custoseevice standards,but Congress
emphasized that additional requirements could lp@gad through the franchise, or the exercise
of the police powet® The Act envisions that operators may and shoulsuibgect to a wide
range of obligations with which may impose costg,which ensure the cable system provides
the facilities, services and equipment tailoreddtsfy cable-related needs and interests. The
LFA can establish the parameters of the desigheogystem, including elements such as the
number of channels and capacity, the area to edérmand also impose customer service

obligations, build-out requirements, facilities ueg@ments, and requirements that capacity be

25 Alliance, 529 F.3d at 76§quoting City of New York v. FG814 F.2d 720, 723 (D.C. Cir.
1987)).

% H.R. Rep. No. 98-934 (1984), reprinted at 1984.0.G.A.N. 4655, 4661.

2747 U.S.C. § 541.

28 Alliance, 529 F.3d at 768 (quotin@ity of Dallas v. FCC165 F.3d 341, 345 (5th Cir. 1999)).
2947 U.S.C. § 552(b).

3047 U.S.C. § 552(d)(2).

3147 U.S.C. § 541(a)(3-4).



provided and dedicated to public, educational asxeghnment use. Those requirements and
other cable-related requirements are all consistéthtthe Cable Act?

Congress broadly authorized local governmentstabésh requirements for cable
facilities to satisfy local needs and interestsluding designating capacity on cable systems for
institutional networks (“I-Nets”) and PEG channels,part of the basic obligations associated
with entry into the business. The Act did not require any payments by locaditie cable
operators in return for these obligations, and gavendication that it intended to treat franchise
requirements as a form of “in-kind compensatiors,’tlle Commission assumes. In fact, the
legislative history shows that the franchise feavmion “defines as a franchise fesly
monetary payments . . . and does not includany franchise requirementsr the provision of
services, facilities or equipment” All that is required is that, for franchises gexhafter the
effective date of the Act, the requirements inftla@chise should be “related to the
establishment or operation of a cable syst&m.”

In 1992 Congress amended Section 621 to promotedrBAts of “1 or more franchises

within its jurisdiction” and prohibit LFAs from “ueasonably refus[ing] to award an additional

32 See, e.947 U.S.C. § 544(b) (requirements for facilitiesJ;4.S.C. § 531(a)-(b) (requirements
for capacity for public, educational and governmes#); 47 U.S.C. § 552 (customer service and
build-out requirements); 47 U.S.C. 8 541(a)(3) (damg that franchise must prevent
redlining); 47 U.S.C. § 556 (preserving local auityadto impose additional requirements
consistent with the Cable Act).

3347 U.S.C. 88 521(2), 531(b) and (f), 546(a)(1)(1){d). These obligations are no different
conceptually than the common carrier obligationgased under Title Il, see, e.g., 47 U.S.C. §
201.

% H.R. Rep. No. 98-934, 98th Cong., 2d Sess. 654)1@8mphasis added) 1984 U.S.C.C.A.N. at
4655, 4702.

%47 U.S.C. § 544(b). By contrast, localities wepecifically permitted to enforce any
provision in any franchise in effect on the effeetdate of the Act, whether or not related to the
“establishment or operation of a cable system.”



competitive franchise® The goals of the 1992 Act were to facilitate cetifon among
multiple competitors. The 1992 Act did not chatige existing structure of the Cable Act or the
division of authority*’

The Commission did not find a need to interpretti8ac21 for another 14 years.
Instead during that time the Commission, at theathion of Congress, set up systems where the
cost of franchise requirements could be itemizethercable bill, along with the franchise Tée
and developed customer service standat@ongress also continued to recognize LFA authority
over I-Nets and PEG capacity. In 1996, when Corsgaesended the Cable Act to limit local
authority to require cable operators to providedemmunications services (that is, Title Il
common carrier services) it recognized again thatéstriction did not apply to I-Nets, or
requirements related to public, educational andeguwent use of the cable syst&€mThe
Commission’s own actions, until 2007, never hirntest LFAs must pay for all franchise

obligations regardless of whether or not they atb@ized by statute.

3% See Cable Television Consumer Protection and Catigmefct of 1992Pub. L. No. 102-385,
102nd Cong., 1st Sess. (1991) (1992), 1992 U.SAONC 1133 (1992 Cable Act?)

37S. Rep. No. 102-92, at 47 (1991) (“Based on tlidesxe in the record taken as a whole, it is
clear that there are benefits from competition leetwtwo cable systems. Thus, the Committee
believes that local franchising authorities shdaddencouraged to award second franchises.
Accordingly, [the 1992 Cable Act] as reported, pioiik local franchising authorities from
unreasonably refusing to grant second franchises.”)

% |n the Matter of Implementation of Section 8 of@able Television Consumer Protection and
Competition Act of 1992, Rate RegulatitdM Docket No. 92-266, Report and Order and
Further Notice of Proposed Rulemaking, 8 FCC Ré63155964-68 (1993) (interpreting 47
U.S.C. § 542(c)).

%9 In the Matter of Implementation of Section 8 of@ble Television Consumer Protection and
Competition Act of 1992, Consumer Protection andt@Quer ServiceMM Docket No. 92-263,
Report and Order, 8 FCC Rcd. 2892 (1993).

4047 U.S.C. § 541(b)(3).

10



As laid out in more detail below, this history fuet explains and reinforces that the

statutory language prohibits the proposals sehfiorthe FNPRM.

3. The Commission’s Interpretation of Section 621 Fumentally Alters the
Cable Act.

The Commission’s Proposal assumes that operatomnatled to franchises subject
only to the condition that they bear the finanoialigations of building-out their network — and
that all other costs must be paid for by the comtywut of franchise fees. Such an
interpretation is not sustainable. If the Commis&oview were correct, it is hard to see why the
Act, as adopted in 1984, or amended in 1992 anth agd 996, exists at all. If the law is, “you
can only have what you pay for,” there is veryditieason for a law at all. Moreover, some of
the Cable Act’s rules would make no sense. For gi@mvhy would Congress have preserved a
locality’s authority to enforce requirements foe grovision of “broad categories of video
programming” or “other service$"in a franchise (conditions designed to ensureahat
adequate level for service is provided to subscsihéf the locality had to pay to do so. Or, why
would Congress, in the context of a renewal, say &n operator’s proposal must be “reasonable
to meet cable-related needs and interest in li§titeocost of meeting the needs and interets,”
but then suggest that virtually all the costs ais¢ed with meeting those needs and interests are
to be paid for by the locality out of franchisedeeCongress could have easily written that the
parties are free to negotiate a price for suchisesyor simply remained silent on the topic.
Finally, why would Congress have provided for iteation of costs on the cable bill, if Congress
intended that the costs be deducted from the fisadbe? The overall structure of the Act

makes very little sense if every requirement saxe(build-out and PEG capital) are to be paid

*147 U.S.C. § 544(b)(2)(B).
%247 U.S.C. § 546(c)(1)(D).
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for by the locality out of franchise fees. Frarsghrequirements are regulatory conditions
Congress thought it was appropriate to preserv®éal governments to require in cable
franchises.

The Act has been in place for over 30 years andnetcourt, Commission or state
agency has interpreted the Act the way the Comansdoes now. There is not one word in the
legislative history that says what would have bégenmost obvious thing to say: “all the
requirements of the franchise will count againstftanchise fee.” The 1992 Act, which added
the language under consideration today did noftsdn fact, the legislative history of the Cable
Act explicitly states the reverse. The fact i thhhat the Commission is proposing is so
dramatically different than what has ever existhdt one would have expected Congress to

mention it. This is truly an elephant in a moudelid

4. This Docket’s Original Premise Has Been Abandoned.

In 2005-06, several large incumbent telecommurdoatcompanies began seeking cable
franchises around the country either in the forratate legislation or local negotiations. They
also asked the Commission to consider whetheoilghnterpret or further implement Section
621 of the Cable Act as a means to promote nevamistinto the cable marketplace. as they
complained that the Congressionally-sanctioned loaachising process was limiting their
ability to compete in the provision of cable andeo programming. The Commission
concluded it would offer more specificity to LFAstlvrespect to what it mean to “unreasonably
refuse” to grant a franchise. In the First Ordlee, Commission overrode strong objections by

LFAs and took at face value vague and unsubstadtiatustry claims that local governments

*3“Congress ... does not alter the fundamental ded&isregulatory scheme in vague terms or

ancillary provisions—it does not, one might saglehelephants in mouseholegvhitman v.
American Trucking531 U.S. 457, 468 (2001).
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were unreasonably withholding franchise authorreti Regardless of the validity of the record
of that proceeding, the goal was clear: ensurendatentrants into the provision of cable
programming were able to begin offering servicenakimum speed and with regulatory
obligations commensurate with their business plans.

The reevaluation of Section 621 was not premised faimding by the Commission that
LFAs were inappropriately imposing obligations teateeded the 5 percent franchise fee cap.
At no time in these dockets did the Commission nakading that the 5 percefranchise fee
cap should apply to the entirety of LFA authorihyder the Cable Act. In the original
rulemaking, the Commission fully acknowledged tble of LFAs, and the rightful obligations
imposed pursuant to franchise authority.

Once the Commission had made decisions about wiregant to unreasonably withhold
a franchise in th&irst Order, it returned in th&econd Ordeto consider what those provisions
meant with regard to incumbent cable operatorshadtbeen negotiating and operating pursuant
to cable franchises for many years. The decismplyang theFirst Order’'s decisions to
incumbent operators was not taken with sufficiemeor attention to the differences between
new entrants and incumbents or the differencelsdrstatutory language that applies to each.
For this reason, the Sixth Circuit overturned matthe Second Ordeand the Commission was
forced to concede several other points during these of the litigatioft?

The Commission in this proceeding is taking severavisions of the Cable Act and

reinterpreting them in a manner wholly inconsisteith their plain meaning and with the

* For example, the Commission, after insisting tiféAs could not regulate any non-cable
services at all, ultimately conceded in the Sixitc@t that LFAs were entitled to require I-Nets
as part of franchise obligations. See Brief offlederal Communications Commission,
Montgomery County v. FGGixth Circuit Case No. 08-3023 at 31. In thizvrieNPRM, the
Commission now insists that LFAs must pay for tidels.
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Commission’s own interpretations over the yearee Tommission has thus applied the
nomenclature “in-kind” to regulatory obligationsasvay to justify treating them as franchise
fees when neither the statute nor Commission pestedincluding its prior orders in this docket
— support such a conclusion. The Commission raseously backed itself into a new
interpretation of the Cable Act which is not juistif by facts, law, or any policy considerations,

and is wholly inconsistent with decades of Commisinterpretation of the Cable Act.

B. Treating Cable Franchise Obligations As Franchise €&es Violates the
Statute’s Plain Terms.

The Commission proposes in the FNPRM that it shétudght cable-related in-kind
contributions required by LFAs of cable operat@aaondition or requirement of a franchise
agreement as ‘franchise fees’ subject to the statdive percent cap?® The Commission
further states that, because the definition ofdhase fee “covers ‘any kind’ of tax, fee or
assessment” without distinguishing whether thaéssment is related to the provision of cable
service, cable-related franchise obligations shbeldubject to the cdp. However, the Cable
Act, by its terms and structure, treats all calkleted requirements as part of the franchise and

therefore clearly within the authority of the LFé tequire and enforc¥.

1. Section 621 and 622 Plainly Authorize the Impositb Franchise
Requirements and Collection of Franchise Fees

A look at the plain language and structure of tioé demonstrates that LFAs are
authorized to impose and enforce franchise req@rgésandcollect franchise fees. To begin,

Section 622(i) states, “Any Federal agency mayregtilate the amount of the franchise fees

‘> ENPRM at Y 16.
41d. at 1 17.

4747 U.S.C. § 531(c); 47 U.S.C. § 544(b). By castirbocalities are prohibited from enforcing
requirements unrelated to cable systems in Titleallle franchises issued for the first time after
1984. 47 U.S.C. § 544(c).
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paid by a cable operator, or regulate the userafdiderived from such fees, except as provided
in this section.* Thus, the Commission’s authority is specificalicamscribed by the Act.

Even more clear: Section 621 authorizes LFAs tardviranchise8? The next section, 622,
authorizes LFAs to collect franchise fees. Secig operates alongside the other provisions in
the Act which also permit LFAs to require franclsissd to impose particular conditions as part
of those franchises. By adopting both provisiotnfha same time, Congress authorized LFAs to
take both actions.

The language of Section 622 reinforces this meafihg first words of Section 622, the
franchise fee provision, are: “subject to subsec(ln” referring to the five percent cap on
franchise fees? But Section 622 is not subject to any other péthe Act. By putting both
provisions alongside each other in the law, Corggaehorized LFAS to engage in both
activities. Section 621 makes a number of refezsna other provisions of the Cable Act but
nowhere does it subject the authority of Sectioh #2the provisions of Section 622.

The Commission bases its entire proposal on itslasion that there is “no basis in the
statute or legislative history for distinguishingtlWween in-kind contributions unrelated to the
provision of cable services and cable-related,iatlcontributions....>? The basis for
distinguishing cable services and all other obiay® is the limits of the Cable Act itself. The

Cable Act addresses and authorizes LFAs to refrainehisedor the construction of cable

847 U.S.C. § 542(i).
%947 U.S.C. § 542(i).
%047 U.S.C. § 542(a).

°1 See, e.g47 U.S.C. § 541(b)(3)(D) (“Except as otherwisenpited by sections 531 and
532...")

S2ENPRM at § 17.
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systemand collect franchise fees under the terms ofrémechise authorizingable servicé®

To the extent it addresses obligations, it expjiaistinguishes between those that are related to
the cable system, and those which are not, atflieabanchises issued after the effective date of
the Cable Act* Thus, the Commission commits a fundamental énraot acknowledging the
subject of and authorization in the Cable Act tthatize LFAs to both impose cable franchise

obligationsand collect franchise fees —they do not offset eatieiot

2. Section 611 Authorizes Recovery of Capital CostRESS and I-Nets
Above the Franchise Fee.

Section 621 authorizes LFAs to “require as pad oéble operator’s proposal for a
franchise renewal, ... that channel capacity be desagl for public, educational, or
governmental use, and channel capacity on ingtitatinetworks be designated for educational
or governmental use.>> Further, the Act defines “public, educationalgovernmental access
facilities” as “channel capacity designated for lpyjeducational, or governmental use; and
facilities and equipment for the use of such chacapacity.®® I-Nets are designated capacity
authorized by the same provision that authorizeS.PEhus, the same rules that apply to PEG
apply to I-Nets.

With respect to franchise fees, this means the $poss revenues exception that applies

to PEG also applies to I-Nets. For franchisegpsetbafter the 1984 Cable Act, Section 622(g)

%347 U.S.C. 88 541(a) and 542(a), (b).

>4 As we explain in more detail below, the Commiss®doommitting a basic plain language
interpretive error. To be a franchise fee, somgtmust be a “tax, fee or assessment,” and the
dictionary meaning of those termenerallyreaches only cash payments. The Commission
jumps from the conclusion that there mayelzeeptiondo the general rule, to the conclusion that
all but a fewfranchise requirements are the equivalent of caginpnts. That jump is
unsupported.

%47 U.S.C. § 531(b).
%47 U.S.C. § 522(16).
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excludes from franchise fees “capital costs whiehraquired by the franchise to be incurred by
the cable operator for public, educational, or goreental access facilities.>” The
Commission’s proposal to require LFAs to pay fdwdts and PEG channels cannot be squared

with the statute.

3. The Commission’s Cannot Justify Its Proposal ag=aception to the
Franchise Fee Definition.

The Commission attempts to analyze the excepttiset franchise fee definition to
support its analysis. However, in order to corseatiderstand the statute, it is important to
understand the structure of the definition of fitsige fees. The statute authorizes the collection
of franchise fees and places a 5 percent cap @e tlees. Then the statute defines franchise fees
but excludesrom the capped fees a variety of other typege$fin Section 622(g)(2)(A)-(Df.

The subsections in 622(g)(2) are designepetanit collection of additional fees that otherwise

> 47 U.S.C. § 542(q).
*8 The provision is as follows:

(g9) “Franchise fee” defined For the purposes & section—

(1) the term “franchise fee” includes any tax, fer assessment of any kind imposed by

a franchising authority or other governmental grin a cable operator or cable

subscriber, or both, solely because of their stasusuch;

(2) the term “franchise fee” does not include—
(A) anytax, fee, or assessment of general agiplity (including any such tax,
fee, or assessment imposed on both utilities abkk @perators or their services
but not including a tax, fee, or assessment widamduly discriminatory against
cable operators or cable subscribers);
(B) inthe case of any franchise in effect ondbet 30, 1984, payments which
are required by the franchise to be made by thke acgierator during the term of
such franchise for, or in support of the use oblisyeducational, or
governmental access facilities;
(C) inthe case of any franchise granted afteaoker 30, 1984, capital costs
which are required by the franchise to be incubrethe cable operator for
public, educational, or governmental access faaslit
(D) requirements or charges incidental to therdimg or enforcing of the
franchise, including payments for bonds, secutitydk, letters of credit,
insurance, indemnification, penalties, or liquidatlamages; or
(E) any fee imposed under title 17.
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might be misinterpreted to fall within the cap. eTéxceptions to the definition of franchise fee
are expansions of LFA authority, and do not nartiegvdefinition of franchise fees.

Despite this, the Commission attempts to reviewvHrgus exceptions to the franchise
fee definition in an attempt to show that cableted obligations are not exempted from the
definition. This analysis fails to recognize tfrainchise obligations were not exempted from the
fee, as described abov®cause they were never intended to be includ€bbgress in the first
place. The Commission goes through the exemptions isexttions (A), (B), (C) and (E) and
concludes they do not apply.

The Commission then continues its erroneous argailysis examination of the
‘incidental’ exception in (g)(2)(D) which was rejed by the Sixth Circuit to justify its
conclusion. Specifically, the Commission—with n@abysis at all—states that if ‘in-kind’
paymentinrelatedto the provision of cable service then cable-egldtanchise obligations
must also be subject to the 3pBut that is the very same analysis directly regédn
Montgomery Count§* The Sixth Circuit stated: “the First Order ratpeintedly concluded that
exactions unrelatedto the provision of cable services’ are franchesss, which yields a plain
negative inference that, so far as the First Ongex concerned, exactions tlaae related to the
provision of cable services amet franchise fees. ... The FCC’s current (as oppos¢uion)
interpretation of the First Order on this pointhisrefore plainly erroneou$?® And in fact, as

the Commission acknowledges, it previously asstiiedixth Circuit in its review of thirst

> ENPRM at 1 18-20.

0 ENPRM at { 18.

®L ENPRM at n. 56.

%2 Montgomery County863 F.3d at 490 (citations omitted).
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Order that theFirst Order’s “analysis of in-kind payments was expressly limite payments
that do not involve the provision of cable serviég.

The Commission’s analysis is no more sufficient riban during its first attempt. The
Commission may not simply reiterate the same aisalysheFirst Orderwhich was rejected as
insufficient inMontgomery County It is a fundamental obligation under the Adntiratve
Procedures Act that the Commission must cite tog@éd facts or circumstances to revise its
position®*

The Commission’s analysis is also arbitrary andicaqus because it does not follow
logic. Because something that falls outside areptian to a franchise fee does not mean that
somethings a franchise fee. In order for something to beaadhise fee it must meet that
definition in the first place. The Commissionsglicit conclusion that, unless something falls
within an exception, it must be a tax, fee, or sssent is not supported by either the plain
language of the law, or by any reasoned explanatidre Commission’s approach turns the law
on its head, making every franchise requiremenarachise fee unless it falls within the
“‘incidental” requirement (and making the requiretinat something be a tax, fee or assessment
in the first place superfluous). The re-write,tgaarly with respect to free services or
connections for schools, and discounted cableicgsysuch as special rates for low-income or

senior citizens) alters more than 30 years of fiaieg history, as explained aboe.

4. Franchise Requirements are Not the Same as a ‘He&,or Assessment”

Nor has the Commission made its case that franctobgations meet the definition of a

franchise fee in the first place. The Commissitascthe franchise fee definitional language

63

Id.
® Motor Veh. Mfrs. Ass'n v. State Farm Iné63 U.S. 29 (1983).
® SeesupraPart I.A.
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describing a franchise fee as “any tax, fee, cessaent of any kind imposed by a franchising
authority or other governmental entity on a calgerator or cable subscriber, or both, solely
because of their status as suth.But as the court iMontgomery Countfound “[tJhat the term
‘franchise fee'’caninclude noncash exactions, of course, does noh ited it necessarilgoes
include every one of thef{.

The Commission offers no positive explanation of/wie term franchise fee does
include franchise obligations. Under Section 622édyanchise fee must be a “tax, fee or
assessment.” Regulatory obligations are clearlyartak or fee. And the term “assessment”
ordinarily refers either to the “determination bétrate or amount of something” or to “the
imposition of something, such as a tax or finepading to the established rat®."The 1984
Act’s legislative history also distinguishes fessn franchise obligations. The 1984 House
Report states that Section 542, the Act’s franctasgorovision, “defines as a franchise ¢edy
monetary payments . . . and does not includany franchise requirementsr the provision of
services, facilities or equipmerft’Under the Cable Act’s regime, so-called ‘in-kimdble-
related requirements are obligations of the fraselitself; by contrast, the franchise fee is

“essentially a form of rentthe price paid to rent use of public right-of-wady3. Franchise fees

% 47 U.S.C. 542(g)(1) cited at FNPRM at { 17.
®” Montgomery County863 F.3d at 491 (emphasis added).
®8 Black’s Law Dictionary 125 (9th ed. 2009).

% H.R. Rep. No. 98-934, 98th Cong., 2d Sess. 654)1@mphasis added) 1984 U.S.C.C.A.N. at
4655, 4702.

O City of Dallas ,118 F.3d 393 at 397.
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are regularly recognized in federal and state smastrent for the privilege of using city property
and not as taxes or other types of chafges.

Beyond this, the only analysis proffered by the @ussion justifying its conclusion that
cable-related franchise obligations should be stilbgethe franchise fee cap is that “if cable-
related, in-kind contributions are not countedraadhise fees, LFAs, could circumvent the five
percent cap by requiring, for example, unlimitegefior discounted cable services and facilities
for LFAs, in addition to the five percent franchise.”?

The law says LFAs must not unreasonably refusednt@ franchise, and on renewal, an

operator can show that its proposal is “reasonialight of the costs thereof.” A locality thus

cannot impose “unlimited” obligations through théial franchising or renewal procedurés.

C. The Commission’s Proposal is Inconsistent with Comiasion Precedent and
Could Force Subscribers to Pay Twice for the Sames&ets.

The treatment of franchise requirements is incomsisvith the statute and with the
Commission’s orders implementing the statute. demades the Commission has clearly treated
franchise fees separately from franchise obligatioMloreover, for decades cable operators
(pursuant to these decisions) have passed on ke sascribers the costs of franchise fees and

franchise requirements. Subscribers have theralogady reimbursed cable operators for

"L See, e.gCity of St. Louis v. W. Union Tel. €448 U.S. 92(1893)(fee paid to a municipality
for the use of rights-of-way is rent, not a taxjiitdd States v. City of Huntington, 999 F.2d 71
(4th Cir.1993)(“user fees” are payments given tume for government-provided benefits, while
taxes are enforced contributions to support theegowent).TCG Detroit v. City of Dearborn

16 F. Supp. 2d 785, 789 (E.D. Mich. 1998), affde Z.3d 618 (6th Cir. 2000) (“there is nothing
inappropriate with the city charging compensatmmnyrent’, for the City owned property that the
Plaintiff seeks to appropriate for its private tgeBruce v. City of Colorado Spring$31 P.3d
1187, 1192 (Colo. App. 2005) (Municipalities roatiy charge a franchise fee for the right to
operate a cable television system within theirsgliation.).

2ENPRM at ¥ 17.
347 U.S.C. § 546.
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significant portions of the costs of complying withnchise obligations and franchise fees. To
now require one to offset the other would resulianible dipping by the cable operator at the
expense of cable customers. Not only are the Cosiom's proposals inconsistent with the
Cable Act, they are inconsistent with the Commissi@own rulings. The FNPRM does not

recognize or distinguish these prior rulings.

1. The Commission Has Consistently Distinguished RunesscObligations
and Franchise Fees.

With the exception of a stray, unsupported sententeeFirst Order-which was found
insufficient by the Sixth Circuit--the Commissioad) until theReconsideration Ordeaidopted
in 2015, been clear that LFAs retain important tsgilnder the Cable Act which would be
eliminated if the instant proposals are adoptedtil@007, the Commission has consistently
recognized that cable-related requirements inrechise generally are not “taxes, fees or
assessments” within the meaning of Section 62a@r ekample, when the Commission
implemented the rate regulation provisions of tladI€ Act, it also explicitly recognized that the
statute distinguished between franchise fees amgtiise requirements. As part of the
implementation of the rate regulation standard,Gbenmission adopted per channel rates for the
basic and cable programming services tier, and pkeemitted operators, as part of the
calculation of the maximum permitted rate, to resasosts of franchise fees and franchise
requirements:

Taxes, Franchise Fees, Costs of other FranchiseifRetents. The Cable Act of

1992 requires that in setting basic service ratesake into account the

reasonably and properly allocable portion of: éiXets and fees imposed by any

state or local authority on transactions betwedhecaperators and subscribers;

(2) assessments of general applicability imposed ggvernmental entity applied

against cable operators or cable subscribershégast of satisfying franchise

requirements to support public, educational, oregomental channels or the use

of such channels or any other services require@muig franchise; and (4) the
costs of any public, educational, and governmeatteéss programming required
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by the franchising authority. We meet this statytdirective through the GNP—PI

adjustment described earlier and by providing tleatain costs unique to cable

operations may be treated as costs external toajeln particular, we conclude

that we should exclude from the cap taxes imposeith® provision of cable

television servicefranchise fees, and the costs of satisfying fresech

requirements, including the costs of satisfyingétase requirements for local,

public, educational, and governmental access chisnii@ese costs are largely

beyond the control of the cable operatorgd should be passed on to subscribers

without a cost-of-service showinQur accounting and cost allocation rules

adopted herein require that costs associated \iith €hannels carried on the

basic tier be directly assigned to the basic tieeng possible; remaining costs of

taxes and costs of satisfying franchise requiresenit be allocated between or

among tiers in proportion to the number of channelgach tief?
While the discussion quoted above refers to PE@ratlg, the cable industry more broadly
insisted that it be permitted to recover the cassociated witlany franchise requirement,
including specifically institutional network reqements. That is precisely what the Commission
did.”> The Commission’s contemporaneous interpretatfahe Act bolsters the import of the
Act’s plain language: there would have been ngardor Congress to distinguish between
franchise fees and franchise requirements if fresecrequirements were generally deductible
from the franchise fees. Further, there would beeason for the Commission to allow a pass-
through of those costs to consumers if those awsts in fact deductible from the franchise fee.

The Commission came to the same conclusion digshguy franchise requirements and
franchise fees in 1999. The CommissioBit/ of Bowie, Marylandgdecisiori® specifically finds
(relying upon and quoting the Cable Act’s legislathistory) that the franchise fee provisions of

the Cable Act generally “defines as a franchiseoielg monetary payments made by the cable

" In the Matter of Implementation of Section of tkebI@ Television Consumer Prot. &
Competition Act of 1992 Rate Regulati8F.C.C. Rcd. 5631 (1993) (emphasis supplied).

> |d. at 5828-29.
"% City of Bowie 14 FCC Rcd 9596 (Cable Services Bureau, 1999).
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operator, and does not include as a ‘fee’ any fiesecrequirements for the provision of services,
facilities or equipment’

The Commission was also clear in fest Order that other franchise requirements were
not subject to the franchise fee cap. The Comomsfiund “that any requests made by LFAs ...
unrelatedto the provision of cable services by a new coitipetentrant are subject to the
statutory 5 percent franchise fee cdp.The Commission also cited and reiterated its sttyfpr
Bowiein theFirst Orderand theSecond Ordein this docket? And the Commission clearly
stated such to the Sixth Circuit, acknowledgeiontgomery Countythat in theFirst Order,
the Commission didot intend to apply its finding with regard to cabéated franchise
obligations®® Despite these repeated statements and rebutke I8ixth Circuit, the
Commission repeats the same error which put idds avith the Sixth Circuit iMontgomery

County

2. The Commission Proposal Would Force Cable SubswritnePay Twice
for the Same Assets.

As described above and laid out in more detail\weilshen cable operators pass through
the costs they incur by paying franchise fees,assthrough the costs of complying with
franchise obligations, they recoup those costs ftabie subscribef&. The Commission’s

proposals would permit a cable operator which natgt, pursuant to Section 546, a franchise

" TheBowiedecision also notes that voluntary payments mgdedable operator would not be
counted against the cap, a point which was affirimgtheFirst Order, 1109 (addressing only
“the proper treatment of LFAandatedcontributions in support of PEG services and
equipment”).

"8 First Order, 105 (emphasis added).
9 First Order, 1 109;Second Ordem.30.
80 See FNPRM at n. 56 (citifdontgomery Coun)y

81 The cost of the channel itself was captured thnahg basic service rate under the per channel
approach.
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which includes I-Nets, and collected the costsates and to now turn around and deduct the cost
from the franchise fee, essentially double-dippidglocality that loses fees would have little
alternative but to cut services or increase assE#snon the residents, many of whom are

already cable subscribers. Nothing about sucleasas® would make sense.

3. The Commission Specifically Recognized the RighEAK to Require I-
Nets without Offsetting Franchise Fees in this @ock

In theFirst Order, the Commission recognized the right of LFAs tguiee I-Nets and
did not subject those I-Nets to the franchise fge cThe thorough consideration of how to
address I-Nets in a competitive cable franchiseebelny claim that the Commission interpreted
the Act as authorizing a franchise fee offset fmse I-Nets. In interpreting Section 621, the
Commission placed a reasonableness constraintétbariocal rights to “require adequate
assurance that the cable operator will provide agegpublic, educational and governmental
access channel capacity, facilities, or finanaigigort,” including I-Net£? The Commission
addressed in some detail what would be considerédraeasonable” I-Net request. For
example, it prohibited construction of duplicatidts or payments in lieu of I-Nets that would
never be built, but also recognized that addingtionality to an I-Net would be reasonable, and
encouraged LFAs to “consider whether a competiti@achisee can provide such additional
functionality by providing financial support or ael equipment to supplement existing I-Net
facilities, rather than by constructing new I-Natifities.”® Thus theFirst Order specifically
contemplated that entrants would be subject totl¢bBiguirements and did not question the right

to establish I-Nets. At no point in the First Qrda& the Commission state that LFAs must pay

82 First Order, 1 110 (quoting 47 U.S.C. § 541(a)(4)(B)).
8 First Order, { 1109.
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for 1-Nets out of franchise fee proceeds, and ddd tolimit what the locality may do if the

Commission believed that the cost will be paid iy community, regardless.

4. The Commission Has Recognized Other Franchise Reqgents Without
Offsets.

Beyond the authority to collect a franchise fee, @ommission has also previously
recognized the right of LFASs to require free orcdisnted cable services. Many localities, for
example, include provisions within franchises reiqgithat cable operators offer a senior citizen
discount. The Commission has specifically affirni@chl authority to include such requirements
in a franchise, finding that:

Congress clearly intended to encourage cable apertt offer, and to continue

to offer through franchise agreements, reasonabt®udnts to senior citizens or

other economically disadvantaged groups. Thus;amelude that the disputed

senior rate does not conflict with federal law, lsutonsistent with the purpose
and operation of the 1992 Cable Att.

The notion proffered in the current FNPRM that Qesg intended for the local governments to
pay for those discounts is not supported anywhretkea history or law. Likewise, the
Commission, instead of requiring cable operatorgetond overcharges to subscribers, has itself
required operators to provide free connectionssamdices to schools and other public buildings,
and affirmed that additional discounted or freevieer requirements may be imposed through the
local franchising proce$s. In justifying the decision to provide for the emetions (rather than
require operators to refund money to subscrib&ig)Commission concluded that the contracts

were consistent with the Cable Act’s “policy gomsensure that cable operators continue to

8 In re City of Antioch, CACSR-5239-R (1999).

8 Social Contract for Time Warnet1 FCC Rcd 2788, 2792, 2820 (1995) (Time Wargeees
inter alia, to offer free cable connection to public schoold affirms additional obligations may
be negotiated in cable franchises).

26



expand the capacity and programs offered over fystems, where economically viabf8.”
Discounted service requirements, in other wordee lsdways been considered cable-related
franchise requirements imposed consistent witlCiiegressional goals for the Cable Act—not

rents for use of the rights-of-way, which is how thommission now proposes to treat them.

D. The Commission’s Proposal to Distinguish Regulatiothat Might Result in
Profit to the Cable Operator is Not Reasonable or Rctical.

In response to LFAS' contention that the proposggtpretation would require LFAS to
bear the cost of all franchise obligations, the @ossion creates a new, completely novel,
distinction in order to exclude some cable-reldtadchise obligations from the cap.
Specifically, the Commission concludes “becausédbout obligations (unlike I1-Net facilities)
involve the construction of facilities that are ispecifically for the use or benefit of the LFA or
any other entity designated by the LFA, but ... e pf the provision of cable service in the
franchise areas and the facilities ultimately mesuit in profit to the cable operator” they should
not be considered contributions to the LFA subjedhe cag’ This distinction not only
demonstrates the flaws in the Commission’s proposkedbut also is impractical and could not
be easily applied.

In its analysis, the Commission essentially adthiés its proposed interpretation would
require LFAs to pay for build-out obligations amen attempts to rescue itself from this plainly
erroneous result by inventing a distinction withbasis in law or fact. The Commission is
incorrect as a factual matter that all build-ouligdtions might result in profits to the cable

operator. In fact, quite often, if a cable operdmed sufficient economic incentives to build out

81d. at 2790. See also, Continental Cablevision, Inc., AmendeiaS6ontract 11 FCC Rcd
11118 (1996)Social Contract for Comcast Cable Communications,, 113 FCC Rcd 3612,
3613 (1997).

8 ENPRM at ¥ 21.
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to a particular neighborhood, no LFA build out regment would be needed. In such a case, the
cable operator has determined that whatever revemight receive from serving a particular
area is not sufficient to justify build-out. Fuethas explained above, LFAs often impose
obligations such as senior citizen discounts orimmim customer service obligations on cable
operators thamay stillresult in profit to the cable operator (thereashing about a discount that
suggests it is being provided below cost an@profit) but also do not directly serve county
personnel or buildings.

Similarly, previous Commission decisions are irgistent with the Commission’s
proposal. The Commission has acknowledged that €Ha@nels benefit a community as a
whole and served important public policy objectigash as increasing access to a wide diversity
of viewpoints. In its implementation of the 199all: Act, the Commission explicitly
acknowledged (referring to the legislative histahgt Congress had found PEG channels of
value to the community as a whole, and intendeszhgure that those channels be widely
available:

...The House Report then discusses at some lengimpgwmtance of providing
all cable subscribers access to PEG channels.

160. We decline to adopt the interpretation urgetllashoba and Falcon, which
would allow a cable operator to carry PEG chanaela non-basic tier unless the
franchising authority required carriage on the daisr...Given this clear
congressional direction and the evidence of theomamce attached to PEG
channels, we require a cable operator to carry Efig@nels on the basic tier
unless the franchising agreement explicitly permitsiage on another tiéf.

In fact, recent needs assessments of local comiesidiémonstrate the high value cable
subscribers place on PEG channels. As demonsiratkd attached declaration, in surveys of

16 communities, an average of over 80 percentldécubscribers believe that it is important or

% |n the Matter of Implementation of Section of ttabl@é Television Consumer Prot. &
Competition Act of 1992 Rate Regulati8F.C.C. Rcd. 5631 (1993).
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very important that cable systems feature locahokls, such as PEG, which “feature programs
about local residents, organizations, schools, gowent, events and issués.”

The Proposal further fails to recognize that nbfrahchise obligations inure to the
benefit of the LFA or the public. Sometimes theddeciary of a franchise obligation is the cable
operator. For example, in Bellevue, WashingtonnCast is the beneficiary of an indefeasible
right to use a conduit lease crossing the localstate and accessing City Hall, as well as access
to numerous handholes and junction boxes withirCiyg  The failure of the FNPRM to
understand that franchise obligations inure tooeefit of the cable operator reflects the
Commission’s lack of understanding of how cabledtases have evolved over the years to
meet the needs of all parties.

For example, the California state franchise stateg@ires state franchise holders to
comply with consumer service stand&tdLocal entities are provided the authority to ecéoall
of the customer service and protection standard&a® in the sectiofl. Pursuant to these
sections, Los Angeles County collects and proces®pfaints received from local residents
within the unincorporated Los Angeles County agastate franchise holders. These services
provided to the consumers of Los Angeles Countyicano way be described as benefits to the
LFA itself and the costs of meeting them shouldbtieducted from a franchise fee. But
neither do they fit the Commission’s proposed deion that the obligations (like build-out

obligations) could result in profit to the cableeogtor. Anne Arundel County and Bellevue

8 Exhibit A, Declaration of Sue Buske, (describirjcbmmunity surveys).

% Cal. Gov. Code §§ 53055, 53055.1, 53055.2 (caiision operators must establish and
comply with customer service standards) and §53088quires video providers to render
reasonably efficient service, make prompt repaicsiaterrupt service only as necessary). See
DIVCA, Cal. Pub. Util. Code § 5900, et. seq.

1 See DIVCA. Cal. Gov. Code§5900(c).
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Washington also imposes customer service obligati@imilarly in Dubuque, lowa, state law
requires customer service standards consistentthdte contained in 47 C.F.R. 76.389The
state does not address consumer complaints —inistssk not resolved through an undefined
“informal process” can be addressed if the munigijpeequests a confidential nonbinding

mediation, the costs of which are shared betweemilmicipality and cable operatSr.

E. Federally Recognized LFA Authority and Decades of Bgotiations Would be
Negated by the Commission’s Proposal.

The consequences of the Commission’s “in-kind’ngibwith respect to cable-related
discounted fees and services is significant. Toe@ission claims “[t]he fact that the Act
authorizes LFAs to impose such obligations doeshmtever, mean that the value of these
obligations should be excluded from the five petaap....** The practical impact of the
Commission’s proposed interpretation, would, irt,f&@ require localities to either eliminate
requirements from the franchise that Congress thilgpuldbe imposed in accordance with
community need, or to eliminate or dramaticallyuesl franchise fee revenue. Thus, to adopt
this rule would be tale factoeliminate significant provisions of the Cable Athe Commission
also asked for information on the value of PEG de#mand other franchise requirements.
Without conceding the question is relevant — there statutory basis for treating the
requirements as “taxes” much less determining thewet of the tax based on “value,” to the
limited extent that relevant information is avallgbwe offer the following observations.

First, “free services” typically involve construmti of a connection to a facility, and the

provision of equipment that is necessary to recaiggnal. It is not unusual for franchises to

%2 lowa Code §§ 477A.8.1 (2018).
% lowa Code §§ 477A.8.2 (2018).
% ENPRM at { 20.
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require connections to facilities within a certediatance of the cable system, and to localities to
pay extraordinary costs, for example, where faedliare an exceptional distance from the
system. In most cases, these connections wer@pbiong ago, have been fully cost-
recovered, and newer franchises limit the numbéaalities that can be added. As far as we
have been able to determine, there is no cosetoplrator associated with providing the actual
service. That is, even where an operator is padhto charge an incremental cost associated
with the programming, the cost seems to be ran#gdb The cost of obtaining substitute
services can be prohibitive, as commercial ratesheshundreds of dollars per month per
location or per room. Absent the existing seraoangements, we would expect many schools
and public buildings to drop services altogether.

The value of PEG channels is likewise difficultgteantify. What we do know is that
industry has valued PEG channels at levels thaldvaufact leave many communities without a
franchise fee at all, or with a substantially restliéee, or owing the cable operator money.
Analyses prepared by Kane Reece in connectiontitlCommission’s consideration of
multicast must-carry suggest that the value penmdliclaimed by industry could exceed $2
million, and it suggests that nationwide, the intpz¢he Commission’s rules would reduce

franchise fees by billions of dollars.

% |n 2003, Comcast claimed in a renewal proceedirgin Jose that each PEG channel was
worth $2.1 million a year, or $21 million over afchise term. In 2007 Kane Reece Associates,
Inc. was retained by the National Cable & Telecomitations Association (NCTA) to render
an opinion on the value of the cable broadband Wwatt that would be used if Congress
mandated carriage of most or all multicast streai®e per-stream annual values estimated in
that study are all well in excess of $2 million pbannel per year. The figures in that study are
based on a hybrid digital/analog system circa 2@08,all-digital cable systems are today
capable of delivering many more channels to theenosing that same bandwidth. The figures
are obviously subject to debate, and we are nagesiog the analysis is correct. But, in
analyzing the impact of its rule for purposes @& Regulatory Flexibility Act analysis, and more
importantly, for purposes of determining whethen@ess intended this result, the NCTA study
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The “value” that might be attributed to instituta networks is even more nebulous and
difficult to estimate because of the wide variatiothe way institutional network provisions
were included in franchises. In some cases, camties agreed to pay the incremental cost of
construction of those networks; in some cases, aomitias paid costs for extensions of
networks to particular locations, but received cityaon fiber rings at low or no cost (thus
actually reducing the cost of system extensionlloyvang the operator to piggyback
construction to its own customers on constructiai for by the locality). In some cases,
communities provided free access to conduit inrrefor access to fiber installed within that
conduit. Still other times, the operator agreetuitd the capacity as part of an upgrade of its
network, under circumstances where the additioost of construction would ke minimis
and the community helped subsidize some of thetami®n costs. That is, in many cases,
institutional networks were actually paid for undeme agreed formula reflected in the
franchise. It is odd indeed for the Commissiond@ suggest an offset when in many cases the
capacity was actually paid for by the locality —adternatively (under the rate regulation rules
discussed above) paid for by ratepayers in accoedatth the long-standing understanding that

franchise requirements are not franchise féés.

suggests that if the value of PEG channels mayedaated from franchise fees, industry will
claim values which would result in many, and peshaq@st, communities receiving no franchise
fees, or no PEG channels, and those which maiRfa@ channels may actually owe money to
the cable operator. That is an incredible readirtfpe Cable Communications Policy Act of
1984, and one we suspect Congress might have medtat some point during the years of
debate preceding its adoption, had they in any mwaynded that result. At the simplest level, the
reading treats PEG channels as if the capacity g leased, which means that there is
effectively no difference between Section 611 (PBR@) Section 612 (commercial leased
access).

% |nstitutional network (and other PEG support regjients) are often reached as part of a
settlement of substantial franchise breaches, waieperator failed to perform as promised.
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Nonetheless, while some of the arrangements cdoendéscribed in detail, we do know
that there is wide variation in the way operatali® institutional network capacity, as some
operators do offer a “managed service” or a “dé&rf offering as a substitute for institutional
network agreements within the franchise. Thosangements, depending on the service
characteristics, may range in price from $350 -081@ more per site per month, plus
installation costs, depending on term, qualitye/&e, and the operator. In some cases, the fee
is for dark fiber; in some cases the fee is foramaged service; and in the case of the latter, the
prices quoted may be for services ranging fromM0Ps to 1 Gbps services. It is often the case
that the price of services offered is higher overterm of a proposed contract than the cost to

the locality of building out a network itself.

1. Dallas As A Working Example

An example of how the Proposal could harm consumedslocal government can be
seen clearly when applied to the City of Dallas¢alse Based on known subscriber counts from
other large urban communities, Dallas has an e&ii397,000 cable subscribéfsyhich
generate approximately $12.2 million in franchises annually. Each of Dallas’s cable operators
carries 10 PEG channels. Assuming a similar aliooaif customers between dominant
providers (Spectrum and AT&T) and competitive pders (Frontier and Grande) and using the
approximate per-subscriber annual leased accessfr&R.22 per channel developed for NCTA
by Kane Reece cited above, Dallas could see mslfiae fee receipts slashed eighty-four (84%)
percent or approximately $10.29 million, annuallfis is likely a conservative estimate, as the
$2.22 figure is based on 2005 data and has notdmjasted to reflect more than a decade of

inflation. Furthermore, the two dollar and twehip cent figure is a nationwide average;

" Under Texas law, the cable operator under a statete is not required to provide information
on the number or location of cable subscribers.
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carriage in Dallas, a major media market, coulepbally be valued higher. It is not unrealistic
to believe that, given inflation and the higherueabf a channel in Dallas that Dallas see the total
elimination of franchise fee revenues. Or evenaxaiysurd, the Commission’s interpretation
outlined in the Proposal could find Dallas beinguieed to pay out of pocket expenses to cable
operators for PEG carriage. In sum, the poterdiadifications of PEG carriage alone are
devastating.

As reflected by the Dallas example, the Commissidhe FNPRM offers an
interpretation that so significantly changes theiemment of cable franchising that it is
unreasonable to believe that Congress would na haen addressed these consequences a long
ago. There is nothing in the Act or it the ledisfa history to indicate Congress had any such

intent.

Il. LFAS ARE NOT LIMITED TO REGULATING CABLE SERVICES

In addition to requiring local government to pay tiee franchise obligations of cable
companies out of right-of-way proceeds, the Comimisproposes to constrict local government
authority to cable services alone.

It is important to note that, after founderingts analysis before the Sixth Circuit, the
Commission has revised its previous analysis of lakfority over telecommunications
services. Specifically, in the current FNPRM then@nission is now forced to acknowledge that
its previous contention-- that LFAs were prohibifezin any regulation touching on
telecommunications services — was in error, as Léléarly possess Title VI authority over I-

Nets which can and often are used to provide tedsonications and other communications
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services® In the instant FNPRM, the Commission has now kel that LFAs may require I-
Nets but must also pay for them. The Commissiotivéun conjectures that it can limit local
governments to only the authority granted to thetime Cable Act by Title VI—failing to
acknowledge that local governments act as LFAs uittdeCable Act beyond just cable service
and also act with their own police powers as lgealernments regardless of their status under
the Cable Act. Finally, the Commission draws re@us conclusions because it fails to
distinguish, with precision, the differences betwéae scope of Title 1l regulation and Title VI
regulation.

Understanding the history of this rule is essefitialnderstanding the flaw in the
Commission’s proposal. In tharst Orderin 2006, the Commission described a “mixed use”
network as a Title Il common carrier network thiaéady possessed authorization to use the
rights of way to provide telephone services but doauld also be used to provide cable services.
At that time, the Commission relied on the defontf “cable system” in Section 602(7)(C) to
conclude that “LFAs’ jurisdiction applies only tlet provision of cable services over cable
systems.® Specifically, Section 602(7)(C) excludes from dedinition of “cable system” “a
facility of a common carrier which is subject ...tk provisions of [Title [1].*°° In theFirst
Order, the Commission rejected as unreasonable LFAgstelin control over Title 1l “non-
cable services or facilities,” prohibiting LFAs frorequiring a franchise as a prerequisite for
upgrading Title Il facilities if there was a “nomdale” purpose in the upgrade, and also

prohibiting LFA authority to attempt to regulatéedephone company’s entire network “beyond

% Montgomery County863 F.3d at 492 (“The FCC now concedes that itethixse ruling was
not meant to prevent local franchising authorifresn regulating institutional networks.”)

% First Order, § 121.
19047 U.S.C. § 522(7)(C).
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the provision of cable service¥’* In theSecond Orderthe Commission concluded that
because it relied upon the definition of “cableteys’ in theFirst Orderto limit LFA

jurisdiction over Title 1l “mixed use” networks, should apply that ruling to cable incumbents as
well because “cable system” does not “distinguistwieen incumbent providers and new
entrants.*? As explained below, the court Montgomery Countyejected this analysis in the
Second Ordeas arbitrary and capricious and without statufoandation.

Further, to understand the errors in the Commissiproposals, it is also important to
understand the difference between cable regulatiditle VI and common carrier regulation in
Title 1. As the Sixth Circuit explained in padable regulation applies to a cablesterm—and
the cable system can support services other thala sarvice'®® LFAs are specifically
authorized to impose certain kinds of regulatiothefsystemas well as certain regulations of
services Common carriers, in contrast, are regulated awegito theservicethey provide. For
this reasonw, the Commission’s analysis is flaned attempts to classify permissible LFA
authority with regard to the services offered, wh&@ authority is connected statutorily to the

cable system.

191 First Order, 7 121-122. Effectively, the Commission was ifigcthat with respect to Title Il
facilities used in the provision of cable serviogly that portion used for cable service would be
treated as a cable system.

102 5econd Order 17.

193 Montgomery County863 F.3d at 492 (“the infrastructure that suppoatsle services—which
the Act refers to as ‘cable systems’—can also sagideast two other kinds of services:
‘telecommunications services|,]’ such as telephsewice offered directly to the public, and
‘information services|,]’ such as certain interaeld-on applications and other ways to make
information available via telecommunications.”t¢ahtions original).
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A. LFA Authority Reaches Beyond Cable Service by Virte of Both Title VI and
in Their Police Powers.

In the instanENPRM the Commission proposes, “to prohibit LFAs frosing their
video franchising authority to regulate most nohleaservices offered over cable systems by
incumbent cable operator$* The Commission describes a wide variety of ndslecaervices
which it speculates are outside of LFA jurisdiction

But Section 624 of the Cable Act grants local gawsgnt cable franchising authority
over “a person ... provid[ing] a cable service oveablesysteri*®® and permits, as the
Commission acknowledges, LFAs “to the extent relatethe establishment or operation of a
cablesystem.. may establish requirements for facilities andigopent...."*°® Moreover, as the
Commission has partially conceded, LFA jurisdicteamnot be limited to only cable services
over a cable system because the Cable Act cleatiypezes more. For example, LFAs may
require build out. And as the Commission was fdriceconcede iMontgomery CounfyLFAs
may require I-Nets. The Commission’s FNPRM sweejls a broad brush without looking in
detail at the powers clearly granted to LFAs by@able Act'®’

Beyond the authority granted to LFAs by Title \d¢cal governments retain broad
authority regardless of the limits of Title VI. @gress clearly granted and defined the

parameters by which LFAs can regulate the provisiorable service over a cable system. But

104 ENPRM at 1 25.

10547 U.S.C. § 544(a) states, “Any franchising aitiianay not regulate the services, facilities,
and equipment provided by a cable operator exoefbiet extent consistent with this subchapter.”
47 U.S.C. 8§ 522(C)(7) defines a “cable operator‘agserson who provides cable service over a
cable system.”

10647 U.S.C. § 544(b).

197 Among other things, the privacy provisions of fa and the consumer protection provisions
are not limited by their terms to cable service®l the locality may by statute enforce service
requirements that are not limited to cable service.
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that grandoes not meathat all local government authority is limited fegeral law to
regulating cable operators only to “the extent theyvide cable service.” Title VI's constraints
cannot divest local governments of the authorigythossess outside of Title VI.

The Commission’s citations of several Cable Actvgions to support its theory actually
prove the opposit®?® Congress acknowledges local governments mighe hathority other
than Title VI by clearly distinguishing Title VI peer from other power a local government
might possess. Section 621(b)(3)(B) precludearctiising authority from imposing “any
requiremenunder this subchaptehat has the purpose or effect of prohibiting,itimg,
restricting or conditioning the provision of a @@nmunications service by a cable operator or
affiliate thereof.*® Section 621(b)(3)(D) makes it even more explititfranchising authority
may not require a cable operator to provide argctehmunications service or facilities, other
than institutional networkss a condition of the initial grant of a franchisefranchise renewal,
or a transfer of a franchis&**® As long as a local government possesses auttioniggulate
telecommunications from a source other than Tillér&hchise authority, none of these
provisions prohibit it.

In the same way, the Commission’s attempt to ral\section 624(b) with respect to
cable operators that are not common carriers ait The Commission’s hypothesis that
Section 624(b) “prohibits LFAs from using theirfichising authority to regulate the provision

of information services, including broadband In&traccess servicE™ over cable operators that

1% ENPRM at n. 122.
10947 U.S.C. § 541(b)(3)(B) (emphasis added).
1047 U.S.C. § 541(b)(3)(D) (emphasis added).

H1ENPRM § 27. The Commission also errs in conclgdiat the succeeding section, which
allows localities to enforce commitments to providieleo programming or other services”
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are not common carriers is incorrect for the sagasans described above. Section 624(b)
prohibits LFA authority, “to the extent relatedth® establishment or operation of a cable
system” to establish requirements for “informatsanvices” tn its request for a franchise
under Title VI**? It does not impact local government authorityndrdrom sources other than
Title VI.

For the same reason, the Commission’s proposafttiastatute bars LFAs from
regulation the provision of broadband Internet as@nd other information services by
incumbent cable operators that are not commoneraitt* and NCTA'’s similar request$
cannot be adopted. As the Oregon Supreme Cousgdattyrexplained in th€ity of Eugenavith
regard to license fees imposed on a cable opéeattine provision of telecommunications
services, “Not all fees imposed on a cable opert®ifranchise fees. ...A fee is a franchise fee
if it is imposed on a company because it is a capkrator and not for any other reason. ... The
license fee is imposed on Comcast because it prev@lecommunications services over the
city’s public rights of way. The relationship bewvethat reason and Comcast’s status as a cable
operator is only incidentalt*

The Commission cannot preempt or otherwise invididay particular local government

action without investigating the authority citedtby local government to undertake the action

excludes “information services.” Textually, thenteé‘other service” would include “information
services” and services in addition to informatienvsces.

1247 U.S.C. § 544(b)(1) (emphasis added).
13 ENPRM at  28.

H4ENPRM at 1 31 and n.148 (citing NCTA May 3, 20b8M&rte Letter at 5 asserting that
Section 622 reinforces the Commission’s authoatprohibit LFAs from imposing unwarranted
and duplicative fees on franchised cable operahatsoffer non-cable services over their cable
systems).

15 City of Eugene v. Comcast of Oregon I1,.Jr859 Or. 528, 557-558 (2016).
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in question. It is impossible for the Commissiomrake a finding that any particular action
violates the Cable Act unless and until the Comimissan analyze the authority cited by these
local governments to determine whether their asteme subject to Commission jurisdiction

under the Cable Act or ndt®

B. The Commission Cannot Ignore the Statute’s Distinédn between Titles Il
and VI.

The Commission tentatively concludes, “to the eixtkat any incumbent cable operators
offer any telecommunications services, ... they areeped under the common carrier exception
in Section 602(7)(C), and thus can be regulatedA#s only to the extent they provide cable
service.™’ It also suggests thatontgomery Countjnvalidated the CommissionSecond
Order only to the extent that it applied the mixed usle to cable operators that are not common
carriers:'®

The entire basis of the Commission’s analysis srior. Section 602(7) defines a cable
system and exempts certain categories from thatitiefh, including “a facility of a common
carrier which is subject, in whole or in part,”Tile [1.**° As an initial matter, we note that
incumbent cable operators do not generally adtthgir cable systems are Title 1l facilities. It
appears to be common for any voice or Internetigeswo be provided by a subsidiary, and not
the cable operator itself. While it is not eveeaclthat the services at issue fall within title 11

even assuming that those service clearly did,abethat a subsidiary may offer a service does

1% The Commission has previously urged the industiyto engage in this sort of advocacy that
relies on allegations against unnamed jurisdicti®e® In the Matter of Accelerating Wireless
Broadband Deployment by Removing Barriers to Iriftature Investment\otice of Proposed
Rulemaking and Notice of Inquiry, WT Docket No. 19; at 1 22 (rel. Apr. 21, 2017).

171d. at § 26.
18 ENPRM at 17 26.
11947 U.S.C. § 522(7)(C).

40



not mean that the cable system itself is suddeahstormed into a Title Il facility, a fact
admitted by NCTA*® Common carrier law makes clear that, in contitast, it is theservice
which is the focus, not the facility. Specificalla common carrier is such by virtue of his
occupation’ ... one can be a common carrier with mé¢g@ some activities but not other$®

And a telecommunications service is defined “retgmsiof the facilities used®” The Supreme
Court has confirmed, “[a] cable system may opeaata common carrier with respect to a
portion of its service only*®®* Thus, a common carrier facility is subject todli only to the
extent it is offering Title Il serviceand a facility owned by the cable operator couldibed in
the provision of Title Il services by its subsidiavithout being a common carrier facility. Even
if a cable operator were directly offering Titleskrvices it cannot escape all Title VI regulation
by virtue of that effort.

Moreover, the Commission’s suggestion thetntgomery Countyould have only
invalidated the mixed use rule as it applies tdecaperators that are not common carriers makes
no sensé®* The whole point of the ‘mixed use’ rule was to@aat for operators that initially
offered common carriage services and then begaffdna mix of cable and common carriage
services. The crux of the Commission’s analyslsased in Section 602(7)(C) which relates to

Title 1l facilities. A cable operator that is not a common carrienoabe impacted by that

120 NCTA Wireline Infrastructure June 11 Letter ag2‘¢able system remains a ‘cable system’
under Section 602, even when it is used to pronadecable services, such as information
services.”)

121 Nat'l Ass'n of Regulatory Util. Comm'rs v. F.C,&33 F.2d 601, 608 (D.C. Cir. 1976)
(quotingWashington ex rel. Stimson Lumber Co. v. Kuykend@8 U.S. 207, 211-12 (1927)).

12247 U.S.C. § 153(53).
12 ECC v. Midwest Video Corp440 U.S. 689, 701, n. 9 (1979).
124 ENPRM at 1 26.
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section and the Commission was not attempting pdyapin that manner so it could not have
been invalidated bilontgomery County

Even more ironic, while the Commission attemptdewgelop a theory with respect to
cable operators that offer common carriage seryitésen goes on to conclude that the same
rule should apply to cable operators thanhdboffer common carriage services because
otherwise the two classes of operators would kmeteunequally and thus unfaify’
Companies subject to different regulatory scheme®tien treated differently. To apply the
‘mixed use’ rule to cable operators that do noeéoformmon carriage services would be to
invalidate Section 602(7)(C) which clearly limiteetexception to Title Il facilities.

The problems with the Commission’s conclusionsadmendantly clear because the
Commission’s effort to apply a “mixed use” ruleibdumbent cable operators was declared
arbitrary and capricious and without statutory fdation by the Sixth Circuit last ye& The
Sixth Circuit criticized the Commission’s relianocg Section 602(7)(C) to apply the mixed use
rule to cable operators, “most of whom are noteTiiticarriers and thus to whom [Section
602(7)(C)] does not apply*’ Because Section 602(7)(C) “by its terms appligy o Title II
carriers” the court concluded that “the FCC’s osdadfer no valid basis—statutory or
otherwise—for its application of the mixed-use ridéar local franchising authorities from
regulating the provision of non-telecommunicatisasvices by incumbent cable providers” and

vacated the mixed use rule as applied to incumtesie operator€® Despite this clear finding

125ENPRM at 28, 30.

126 Montgomery County863 F.3d at 492.
127 Id

128|d.
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by the Sixth Circuit, the Commission proposes topadhe same rule and justifies its

conclusions by bootstrapping with the same legalyais invalidated by the court.

C. Other Provisions Do Not Authorize the Decisions NCA Seeks.

The Commission seeks comments on several statptowsions that NCTA claims limit
LFA authority!?® NCTA is incorrect that Section 621(a)(2) gramgsthised cable operators the
right to construct and operate a cable systemarptlblic rights-of-way and, therefore,
“delivering non-cable services over a cable systewithin the scope of the rights that Congress
intended a cable franchise to grant and LFAs maympose additional burdens on the
provision of non-cable services over a franchisglesystem**° By its terms, Section
621(a)(2) permits “construction” of a cable systeltndoes not authorize that cable system to
offer any particular servic€' Moreover, non-cable services and facilities tratnot part of the
cable system are subject to local government réagota-not via Title VI franchising authority
but via local government police and other powessnilarly, nothing in the Cable Act permits
an operator who uses a cable system to occupygis of way to provide other services
without paying right-of-way use fees associatethwitcupancy of the rights-of-way to provide
those services. As the Commission discussioneoCidible Act suggests, the franchise fee limit
in the Cable Act does not limit local authorityibmpose generally applicable fees and
assessments or utility fees and assessments anagadalator in connection with their provision
of other services.

Moreover, NCTA's requests for relief would also epthe balance of power set forth in

the Communications Act and the Constitution betwhernfederal government and local

129 ENPRM at 1 31.
139NCTA May 3, 2018 Ex Parte Letter at 3-4.
131 SeeCity of Eugene v. Comcast of Oregon |1, Ji859 Or. 528, 545(2016).
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authorities. Section 624 proscribes LFAs fromatiog the type of transmission technology
used by aable system®* This limitation is a far cry from permitting cabbperators to place
any equipment they may choose in the public rightray or dictating deadlines for local
permitting procedures. As explained in the Smam@unities comments in the Wireline
Infrastructure docket, local governments are vepgptive to new services for their residents
and seek to quickly and appropriately authorizeaigbe public rights-of-way subject to their
extremely important public safety and public resesrmanagement obligatiohis. If a cable
operator proposes facilities or equipment outsidée cable franchise’s authorization, the cable

operator must comply with the generally applicables to acquire needed authorization.

[l THE COMMISSION’S RULINGS SHOULD NOT APPLY TO STATE- LEVEL
FRANCHISES

The Commission also seeks comment on whether tiy gppinterpretations and
proposals in the First and Second Orders and gtanhFNPRM to franchises granted pursuant
to state statute® Previously the Commission eschewed applicatioitsdhterpretations to state
franchises, but implied that federal courts cogddlgthem. TheMontgomery Countiitigation
settled the question that the current interpretatibo not apply to franchises issued pursuant to
state statutt®

The Commission should not apply the existing armppsed interpretations to state-level
franchises. State franchising laws often applyermoadly than the scope of the Cable Act. For

example, the Texas and California state franclage lapply, in part, to “video service

13247 U.S.C. § 544(e).

133 Smart Communities Wireline Comments, WC Docket N6:84 at 1-3, 25-30 (June 15,
2018).

13 ENPRM at 1 32.
135 Montgomery County863 F.3d at 492 at 494-95.
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providers.**® But this group of entities is much broader thahle providers and include video
providers that do not qualify as cable providerdarfederal law®’ In such a case the fee
imposed by these statutes do not meet the fedefiaittbn of a franchise fee. Instead they are a
“tax, fee, or assessment of general applicabilitiich is excluded under Section 632.

Moreover, as described above, the original premisbe Commission’s new
interpretations of Sections 621 and 622 were tippssed barriers to entry posed for new cable
competitors by local franchising. Whether or eyt strike the correct balance, state
franchising laws have been adopted almost univgraala response to that concern to facilitate
rapid entry by those competitors. Moreover, tla¢estranchising laws often deliberately modify
the existing trade-offs in their statutes — substig a state finding with regard to the approjgriat
balance of franchise obligations, franchise feesmanagement of rights-of-way. For the
Commission to selectively impose its own interptiete to facilitate entry might upend
carefully balanced policy decisions by the stafdsreover, such a decision would put local
governments in those states in a very difficultifims.

For example, the State of California adopted thgatBli Infrastructure and Video
Competition Act in 2006 (“DIVCA")'* Under DIVCA, the sole franchise authority is the
California Public Utility Commission (CPUC). Locgbvernments, such as the County of Los
Angeles, are given authority to enforce certairvigion of the Act, including consumer service
regulations. DIVCA also provides local authoribydetermine the percentage of franchise fees

and PEG fees consistent with the federal Communitaidct. Because of DIVCA, Los

136 Tex. Util. Code §66.002(11); Cal. Pub. Util. Cc818830(t).

137 Cty. of Los Angeles v. Time Warner NY Cable ,LNG. CV1206655SJOJCX, 2013 WL
12126774, at *5 (C.D. Cal. July 3, 2013).

13847 U.S.C. § 542(9)(2)(A).
139 5ee DIVCA, Pub. Util. Code §§ 580&; seq.

45



Angeles County cannot choose the benefits thanitrequire from state video franchise holders.
And the County receives a franchise fee of fivecpet (5%) of gross revenues pursuant to state
law, which are paid directly to the Courtfy.

Before DIVCA, Los Angeles County conducted a fudbhing to consider the renewal of
County issued video franchises which included gpooginity for public comment where
members of the public could raise issues, concamsdeficiencies in the delivery of video
services by video franchise holders. Before DIVCAs Angeles County required franchise
holders to provide detailed information about thsib for the calculation for franchise and PEG
fees whereas now state franchise holders now submiimal information regarding the basis of
gross revenues for calculating the franchise feeldd DIVCA, local governments can conduct
audits, but local governments must incur the faBts of the audit unless the franchise holder has
underpaid franchise fees for the audit period byentban 5 percerf!

The state of California has made its own balandiegjsions with respect to franchising
in the state. Local governments in California cdgrmake a trade-off with regard to benefits and
franchise fees. Each are set in state statute. yAn the cable industry received many elements
that it prefers in this structure—for example a enstreamlined renewal process and often less
oversight of its computation of gross revenue aaddhise fees. For the Commission to import,
wholesale, its determinations under Section 621 time California state franchise would upset
state policy and undermine the very goal of the @@srion to ease entry by new entrants.

In lowa a similar framework applies. Local goveents do not negotiate particular

benefits. Franchise fees of 5 percent and PEGostippl.75% of gross revenues for video

1495ee DIVCA, Pub. Util. Code §§ 5840(q) and 5860(d).
141 BIVCA, Pub. Util. Code §5860(i).

46



service only are paid to local governments diretflyCable service to schools & government
buildings is not mandated in the state franchise.

Michigan offers an alternative plan. The statli®as an operator and City to agree to
franchise terms following the Cable Act’s specifigdcedures?® or alternatively, provides for a
streamlined process under which the operator aralitty can agree to state conditions tiatier
alia, limit PEG fees that may be charged, but also pethroie fees to be used for PEG facilities
and support, and not just for capital purpd$ésTexas, similarly, provides for a streamlined
franchising process which limited the PEG fee taat be charged, but also allows localities to
require operators to provide free connections lmals as long as the communities or schools
pay any incremental costs incurred by the operator.

The federal system benefits from experiments sgdhese which can provide
appropriate compensation and benefits to commugraingl at the same time meet the needs of
industry. The Commission should not upset thdeskltgislative decisions of states that have
chosen to heed the Commission’s concerns with degastreamlined franchising by forcing
them to reconsider anew their franchising laws.

Further, because of the complexity and differeram@eng the many state statutes that
have been drafted, the Commission does not yet&aseord that would even support a notice
of proposed rulemaking on this topic. The proposatbe instant FNPRM are so vague as to be
impossible to understand how they would apply tovtaist majority of state statutes. At a

minimum a further notice would be necessary in ptdgrovide adequate notice for local

142 1owa Code §§ 477A.7.1.b, 477A.7.2 (2018).
143M.C.L. 484.3313.

144 M.C.L. 484.3306.Cf. First Order, 109 (counting non-capital support against thecnise
fee).

145 Texas Utilities Code §866.009, 66.006 (d)(2).
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governments seeking to understand how the Commissiuld apply previous rulings to state

franchises.

CONCLUSION
The Commission’s proposals are inconsistent wighstiatute, the legislative history and

its own precedent. The proposals must be rejected.

Respectfully submitted,

/sl Michael Watza /s/ Joseph Van Eaton

Michael Watza Joseph Van Eaton

KITCH DRUTCHAS WAGNER Gerard Lavery Lederer
VALITUTTI & SHERBROOK Gail A. Karish

1 Woodward Ave, 10th Floor John Gasparini

Detroit, Ml 48226-3499 BEST BEST & KRIEGER, LLP

2000 Pennsylvania Ave N.W., Suite 5300
Washington, D.C. 20006
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EXHIBIT A

DECLARATION OF SUE BUSKE
My name is Sue Buske. | am the President of the Buske Group, a position that | have held
since 1987. Prior to founding The Buske Group, | was the Executive Director of the National
Federation of Local Cable Programmers (now known as the Alliance for Community Media),
a Washington, D.C. based national organization serving cities, schools, and nonprofit access
corporations.
. The Buske Group, located at 4808 T Street, Sacramento, CA 95819 is a highly experienced
consulting firm that offers a broad range of communication services including: cable
franchise renewals, cable company franchise compliance and performance reviews and most
importantly for this declaration, community cable needs assessments that include public
opinion research, including focus groups, on-line surveys and statistically valid telephone
surveys. Examples of our consulting experience and presentations may be found at
http://thebuskegroup.com/index.htm
During the past five years, The Buske Group has conducted community needs assessments
for 16 different franchise areas in six different states.
. Telephone and/or online surveys were included in each of the 16 needs assessments. One of
the questions in each survey was “How important do you think it is to have local cable TV
channels that feature programs about [local] residents, organizations, schools, government,
events and issues?” Respondents could indicate that they felt this was “Very Important,”
“Important,” “Not Very Important,” “Not Important At All,” or “Don’t Know.”
Below is a chart that shows the percentage breakdown of the answers to this question by the

respondents in each of the 16 locations.



6. Telephone surveys were conducted in 3 locations (400 respondents for each telephone
survey).

7. Online surveys were conducted in the other 13 locations (cumulative total: 6,339 respondents
to these 13 online surveys).

8. When responses to this question from all 16 locations are combined, an average of over 80%
of the respondents from all 16 locations answered “Very Important” or “Important.”

9. Inevery location, at least two-thirds of the respondents answered “Very Important” or
“Important.”

10. In five locations, over 90% of the respondents answered “Very Important” or “Important.”

| declare under penalty of perjury that the foregoing is true and correct.

S m\u&-\

Sue Buske

Executed on November 14, 2018. sue@thebuskegroup.com



How important do you think it is to have local cable TV channels that feature programs about [local] residents, organizations,
schools, government, events and issues? (Surveys conducted in 2013-2018)

RESPONSES
Survey Date Location Ver Not Ver Not Important
Impor%/ant Important Importar>|/t At IOAII Don’t Know
Oct. 2013 (online) St. Paul, MN 60.6% 30.1% 4.3% 2.6% 2.3%
Nov. 2013 (online) Eagan, MN 18.9% 49.1% 20.5% 5.7% 5.8%
February 2014 (online) | Belmont, MA 60.5% 30.2% 8.1% 0% 1.2%
April 2014 (telephone) | Northern Dakota County, MN 32.3% 38.8% 16.5% 8.3% 4.3%
April 2014 (telephone) | San Jose, CA 27.5% 41.0% 10.5% 11.3% 9.8%
March 2015 (online) Port Angeles, WA 28.6% 40.1% 19.5% 6.2% 5.7%
Oct. 2015 (telephone) | Roseville Area Suburbs, MN 19.8% 50.0% 19.8% 8.3% 1.8%
March 2016 (online) Malden, MA 57.9% 33.6% 3.8% 1.5% 3.2%
March 2017 (online) Salisbury, MA 55.0% 37.0% 4.2% 1.6% 2.1%
March 2017 (online) Danvers, MA 48.5% 40.0% 6.8% 3.0% 1.7%
June 2017 (online) Reading, MA 55.5% 33.0% 8.8% 1.3% 1.3%
Dec. 2017 (online) New York* 34.4% 39.7% 15.9% 7.9% 2.1%
Dec. 2017 (online) New York* 32.2% 42.2% 14.9% 7.3% 3.5%
April 2018 (online) Montana* 59.1% 31.4% 3.4% 2.8% 3.4%
May 2018 (online) Massachusetts* 36.3% 39.0% 12.2% 4.9% 7.6%
Sept. 2018 (online) Massachusetts* 39.0% 43.2% 9.9% 3.1% 4.7%
Very Not Very | Not Important
Important | Important | Important At All Don’t Know
AVERAGES 41.6% | 38.7% | 11.2% 4.7% 3.8%

*

In these locations, the needs assessment report and data have not been made public to date. Therefore, only the identification of the

state is provided.




